








































































27

take much of a chance, given the low cost of making
sure alcoholics do not command their oil tankers.”
Ibid. (emphasis added).

In this round, however, the Ninth Circuit com-
pletely ignored this critically important and mani-
festly valid point. That failure led it to authorize an
exaction that serves no legitimate purpose whatever.
Because the economic and reputational consequences
of the grounding already more than adequately serve
the interests of deterrence and retribution, nothing
more than a nominal amount of punitive damages
should be considered permissible.

5. What penalties have the expert regula-
tory agencies determined to be appro-
priate to punish and deter the same or
similar conduct?

An exceptionally valuable data point in deter-
mining whether a punitive award exceeds the
amount reasonably necessary to punish and deter is
the penalties that the relevant governmental agen-
cies have imposed for the same or similar conduct (a
consideration that is similar but not identical to the
third BMW guidepost). After all, in administering a
statutory scheme that provides penalties for regula-
tory violations, governmental agencies are charged
with choosing the penalty that, under the circum-
stances, best advances the government’s interests in
punishment and deterrence (and by the same token
avoids overpunishment and overdeterrence). What is
more, unlike a civil jury, regulatory agencies have
the time, expertise, specialized personnel, investiga-
tive resources, knowledge of the statutory scheme
and regulatory background, understanding of the
range of punishable conduct, and historical perspec-
tive to perform a full and impartial evaluation and to
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“‘assure the uniform general treatment of similarly
situated persons that is the essence of law itself’”
(Cooper Indus., 532 U.S. at 436 (quoting BMW, 517
U.S. at 587 (Breyer, J., concurring))).

It follows that when an expert regulatory agency
(or prosecutor) has set or reached an agreed-upon
fine for the very conduct that is the subject of a civil
suit for punitive damages, a punitive award that ma-
terially exceeds the regulatory or criminal fine
should be treated as presumptively excessive: If an
expert regulator didn’t think that a higher punish-
ment was necessary or appropriate, a single civil jury
should not be able to override that determination.14

As Justice Breyer has put it in the context of federal
preemption, it is “anomalous” to “grant greater
power * * * to a single state jury than to state offi-
cials acting through state administrative or legisla-
tive lawmaking processes.” Medtronic, Inc. v. Lohr,
518 U.S. 470, 504 (1996) (Breyer, J., concurring).

Of course, it is comparatively rare that a civil de-
fendant will have actually been fined for its con-
duct.15 When the defendant itself has not been fined,
reviewing courts should consider the fining practice
of the relevant agency more broadly. This inquiry
should include both the full range of penalties that
the agency has imposed during the relevant time
frame and, more importantly, the penalties imposed

14 The presumption could be overcome by compelling proof of
fraud on the agency, bribery, or some other basis for concluding
that the penalty set by the agency is an undependable measure
of the amount necessary to punish and deter.

15 If an expert agency has investigated the conduct and decided
not to bring an enforcement action, that is highly relevant to
the reprehensibility inquiry.
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for the most closely analogous conduct.16 If the puni-
tive award is materially higher than the fines that
the agency has imposed for comparable conduct, that
is a compelling indication that the award is exces-
sive.

The maximum penalties that hypothetically
could be imposed under the governing statute are a
far less useful and relevant benchmark. That is be-
cause the maximum penalty is reserved for the worst
possible conduct, and it is seldom realistic to assume
that the expert agency would impose such a pen-
alty—especially in cases in which the agency has not
sought to penalize the defendant at all. As the Elev-
enth Circuit has explained:

If a statute provides for a range of penalties
depending on the severity of the violation,
* * * it cannot be presumed that the defen-
dant had notice that the state’s interest in
the specific conduct at issue in the case is
represented by the maximum fine provided
by the statute. * * * For example, if the de-
fendant had emptied a bottle of soda pop into
a Georgia stream, it cannot reasonably be
said that he was on notice [that] he could be
fined $100,000.

Johansen, 170 F.3d at 1337 (emphasis in original;
footnote omitted).17

16 Many agencies post the fines they have imposed in recent
years on their web sites. See, e.g., EPA, Regional Newsrooms,
http://www.epa.gov/newsroom/newsrooms.htm.

17 For a vivid example of why it is inappropriate to consider the
theoretical maxima instead of realistic statutory fines, see
Pearson v. Chung, No. 05-CA-4302-B (D.C. Super. Ct. June 25,
2007), in which the plaintiff sought up to $67 million under
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Here, of course, there were actual criminal fines.
Pursuant to a plea agreement, Exxon paid $25 mil-
lion in fines (reduced from $150 million because of
Exxon’s laudatory remediation efforts) and $100 mil-
lion in restitution for violations of the Clean Water
Act. Pet. App. 103a. Although this Court has admon-
ished against using the existence of criminal penal-
ties to justify a high punitive award out of concern
about the absence of criminal safeguards in a civil
trial (State Farm, 538 U.S. at 428), there should be
no similar qualms about using the amount of a
criminal fine to establish that a punitive award
vastly exceeding that goes beyond what the executive
branch has determined to be necessary to punish and
deter. In fact, at the sentencing hearing, representa-
tives of both the United States and Alaska affirma-
tively argued that the agreed-upon penalty ade-
quately served the governmental interests in pun-
ishment and deterrence. JA1520-21, 1531-33.

The punitive award in this case is $2.375 billion
greater than the $125 million in penalties that the
United States and Alaska deemed to be sufficient to
punish and deter. It also exceeds by $2.417 billion
the highest civil penalty that EPA ever has im-
posed.18

D.C.’s Consumer Protection Procedures Act for a dry cleaner’s
loss of his pants on the theory that each day the pants were
missing was a separate statutory violation for which the maxi-
mum penalty could be imposed. Quite obviously, a $67 million
penalty for lost pants is not realistic and would be excessive
were it imposed.

18 See http://cfpub.epa.gov/compliance/resources/reports/endof
year/fy2007/airhighlights/#1236 ($83.4 million civil penalty
against seven diesel engine manufacturers is “largest in envi-
ronmental enforcement history”).
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The Ninth Circuit brushed off these disparities,
explaining that, when applying the third BMW
guidepost, it “look[s] only to whether or not the mis-
conduct was dealt with seriously under state civil or
criminal laws.” Pet. App. 41a.19 That dismissive as-
sertion, which finds no support in this Court’s prece-
dents, confirms once again that the Ninth Circuit
failed to ask the right question—whether “a more
modest sanction would * * * have been sufficient” to
serve the governmental interests in deterrence and
retribution (BMW, 517 U.S. at 585).

For their part, respondents contend that the in-
formed conclusion of the United States and Alaska as
to what is necessary to punish and deter should be
given no weight because the possible criminal penal-
ties were higher than the fine actually imposed. See
Br. in Opp. 28 (“federal criminal penalties for the
three crimes to which Exxon pleaded guilty could
have exceeded $3 billion”). But respondents offer no
basis for thinking that those hypothetical criminal
penalties were realistic here. In fact, actual fining
practice proves that they aren’t. See JA54 (net sen-
tence of $125 million exceeded the total of all fines
previously imposed by the United States in environ-
mental cases). Indeed, it is precisely this kind of
misuse of criminal sentencing statutes against which
this Court cautioned in State Farm. See 538 U.S. at
428.

19 As we pointed out in our amicus brief in support of the peti-
tion for certiorari (at 18-19 & n.11), the Ninth Circuit, unfortu-
nately, is hardly alone in this respect.
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6. How does the punitive award compare
to prior punitive awards for comparable
or more egregious conduct?

A plurality of this Court has recognized that “the
fact that an award is significantly larger than those
in apparently similar circumstances might, in a
given case, be one of many relevant considerations.”
TXO Prod. Corp. v. Alliance Res. Corp., 509 U.S. 443,
458 (1993). That makes perfect sense. To be sure, “no
two cases are truly identical,” and “meaningful com-
parisons * * * are difficult to make.” Id. at 457. Nev-
ertheless, when a punitive award is materially
higher than the amounts that other courts and juries
have imposed for conduct that is similar to or more
egregious than the conduct at issue, that should
raise questions about whether the amount imposed
really is justifiable for retributive and deterrent pur-
poses. The punitive award here is the highest ever. It
exceeds the next highest, which was imposed against
the Marcos regime for kidnapping, torturing, and
killing thousands of people, by $1.3 billion. See
Hilao, supra. Needless to say, no punitive award for
non-malicious conduct comes close to this one.

The comparison with awards in other cases thus
establishes not only that the exaction here far ex-
ceeds the amount necessary to punish and deter but
also that Exxon has been denied “‘the uniform gen-
eral treatment of similarly situated persons that is
the essence of law itself’” (Cooper Indus., 532 U.S. at
436).

7. Is the punitive award disproportionate
to the harm to the plaintiff(s)?

“The principle that exemplary damages must
bear a ‘reasonable relationship’ to compensatory
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damages has a long pedigree.” BMW, 517 U.S. at
580. Indeed, it is perhaps the “most commonly cited
indicium of an unreasonable or excessive punitive
damages award.” Ibid.

When the compensatory damages are not
“small,” a high ratio of punitive to compensatory
damages usually indicates that the exaction is
greater than reasonably necessary to deter and pun-
ish.20 But the converse is not necessarily true. A pu-
nitive award that is a small multiple of the compen-
satory damages may still materially exceed the
amount necessary to punish and deter.

This case emphatically proves the point. As the
discussion above demonstrates, not only is a $2.5 bil-
lion exaction (and 5:1 ratio) unnecessary to advance
the interests of deterrence and retribution, but so too
would be a punitive award of the same size as the
compensatory damages—roughly $500 million. In-
deed, as too few courts have recognized (notwith-
standing this Court’s strong hint in State Farm), the
higher the compensatory damages and the greater
the extent to which they outstrip any ill-gotten gain,
the less the need for additional deterrence and pun-
ishment. Hence, there will be many cases in which
treating a modest ratio as a safe harbor—as the
Ninth Circuit implicitly did here—will result in up-
holding punitive awards that go far beyond their le-
gitimate purposes.

20 It also is an important indication that the defendant lacked
fair notice that it could be mulcted to this extent, which is rele-
vant to the due process inquiry.



34

8. If the tortfeasor is an individual, what is
his or her financial condition?

As the Court is no doubt aware, there is a raging
debate about whether a defendant’s financial condi-
tion is a relevant consideration in determining
whether a punitive award is excessive. Indeed, we
expect that respondents will defend the $2.5 billion
exaction in this case on the ground that it is not
large in relation to Exxon’s finances. Financial condi-
tion is indeed highly relevant when the defendant is
an individual committing a non-economic tort: A
higher award is needed to punish and deter Bill
Gates than to punish and deter his secretary. But
the same logic does not apply to organizations. Be-
cause we understand that the Product Liability Ad-
visory Council (“PLAC”) will be discussing this topic
at length, we will not address it further here other
than to agree with Exxon and PLAC that Exxon’s fi-
nancial condition cannot justify the punitive award.

* * *

In sum, the relevant considerations compel the
conclusion that a $2.5 billion exaction is far more
than reasonably necessary to punish and deter. In-
deed, given the enormous amounts that Exxon al-
ready has paid in compensatory damages, settle-
ments, fines, and remediation costs (as well as the
significant reputational harms that Exxon has suf-
fered), no more than nominal punitive damages can
be justified here.

CONCLUSION

The Court should vacate the punitive award and
instruct the Ninth Circuit to reduce it to a nominal
amount.
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APPENDIX

The American Petroleum Institute is a nation-
wide, non-profit, trade association that represents
over 400 members engaged in all aspects of the pe-
troleum and natural gas industry.

The American Chemistry Council represents the
leading companies engaged in the business of chem-
istry, a $635 billion enterprise that accounts for ten
cents of every dollar in U.S. exports.

The American Tort Reform Association (“ATRA”)
is a broad-based coalition of more than 300 busi-
nesses, corporations, municipalities, associations,
and professional firms. ATRA’s core purpose is to
promote fairness, balance, and predictability in civil
litigation.

The National Association of Manufacturers
(“NAM”) is the nation’s largest industrial trade asso-
ciation, representing manufacturers in every indus-
trial sector and in all 50 states. NAM’s mission is to
enhance the competitiveness of manufacturers by
shaping a legislative and regulatory environment
conducive to U.S. economic growth.

The Western States Petroleum Association is a
non-profit trade association that represents ap-
proximately two dozen companies that explore for,
develop, produce, refine, market, and transport pe-
troleum and petroleum products in the six western
States of Arizona, California, Hawaii, Nevada, Ore-
gon, and Washington.




